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The contract’s grievance procedure ends in binding

arbitration. Minor disciplinary sanctions may be grieved, but an

arbitrator cannot decide a disputg subject to Department of

Personnel review.

The Borough is a Civil Sdrvice community. It filed major

disciplinary charges against a pollice sergeant. The Department of

Personnel ordered a hearing beforeg an Administrative Law Judge.

The sergeant subpoenaed three patriol officers to testify;

according to the PBA, they learned relevant facts while doing

their duties.

After the hearing, the PBA filed a grievance invoking

Article 15 and seeking overtime compensation and travel expenses

for the three officers. The Borough Administrator denied the

grievance. He conceded that an AlJ-conducted hearing on a DOP

disciplinary appeal could be constlrued as an administrative

hearing covered by Article 15, but| did not concede that officers

subpoenaed by the accused officer [should be compensated under the

article. The PBA demanded arbitration and described the grievance

as a class action because the disdiplinary proceeding was
continuing and other officers might be subpoenaed to testify.

This petition ensued.
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agreement would not signi
the exercise of inherent
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on that item, then it is
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Because the'dispute arises as a gz
permitted if the dispute is not pr
regulation and is at least permiss
Middletown Tp.,
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government’s
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-
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6.

In Kayne v. Mavor and Council of the Borough of East Paterson 121

N.J. Super. 296 (Law Div. 1972),

t

he Court held ultra vires an

ordinance requiring payment for mumnicipal court appearances since

N.J.S.A. 40A:14-135 did not expressly mention such appearances at

that time.l/ Given Kayne’s interp

retation of N.J.S.A. 40A:14-135,

we have held that this statute preempted negotiations over certain

contract proposals and grievances.

P.E.R.C. No. 89-116, 15 NJPER 284

mandatorily negotiable proposal re
appearances); Borough of Sayrevilll
(§17223 1986) (restraining arbitrat
for civil court appearances); Bord
83-45, 8 NJPER 605, 606 (913286 19
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applying Kayne remain good law in

P.E.R.Q.
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Hour Letter Ruling,
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a matter of constitutional law,
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Freeholder Bd. v. CWA, 116 N.J. 32
preemption cases is not whether st
whether statute proscribes one) .
narrower basis.

N.J.S.A. 34:13A-5.3 requi
disciplinary disputes and discipli
section further states that negoti

permit binding arbitration of mino

involving Civil Service employees.

suspension or fine of five days or

300 N.J. Super. 272 (App. Div. 199
Civil Service employees to appeal
determinations through negotiated

binding arbitration, but requires

P, 330 (1989) (issue in
btute authorizes a benefit, but

We decide this case on a

res negotiations over
hary review procedures. That
pted review procedures may
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Minor discipline means a

less. Monmouth Cty. v. CWA,

7). Section 5.3 also permits
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review procedures short of

that any binding determination

be made by the Department of Personnel. The Legislature thus

granted Civil Service employees the opportunity for neutral review

of disciplinary determinations, th
of minor disciplinary determinatig
disciplinary determinations.
In Sayreville, we decling
grievance seeking overtime compend
testified for an accused officer g
was part of the grievance procedur
This grievance is arbitra
validly agree to grant an

administer the collectivs
agreement. Axelgon, Inc.

rough either binding arbitration

ns or DOP review of major

d to restrain arbitration of a
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t a disciplinary proceeding that
e. We stated:

ble. An employer can
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negotiations
v. NLRB, 599 F.2d4. 91
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(5th Cir. 1979), enforcing 234 NLRB 414, 97 LRRM
1234 (1978); cf. Quergueg and Buonocore v. City

of Jersey City, 198 N.dJ.
certif. den. 101 N

1985),
the hearing was part of t
allowing employees paid t
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[P.E.R.C. No. 87-2 at 5,

Even though the hearing in this ca

DOP disciplinary appeal,

a disciplinary grievance, the same

anomalous to hold that an employer

officers subpoenaed to testify at
a suspension or fine of five days
compensate officers subpoenaed to
hearing involving a suspension of
removal. Compare N.J.A.C. 1:1-5.4
R.1:21-1(e) (5) (non-attorney union
represent employees in grievance p
discipline may also represent empl
appeals before OAL and DOP). In {
dispute covered by section 5.3, we
disciplinary determination to DOP
grievance procedures ensuring the
by the Legislature. We therefore
of this grievance seeking overtims
expenses for being subpoenaed to 4

appeal.

Super. 567 (App. Div.
.J. 242 (1985). Since

he grievance procedure,
ime to appear involves
lective agreement and is

12 NJPER at 598]

se took place before an ALJ in a

rather than before an arbitrator hearing

reasoning applies. It would be
can agree to compensate police
A disciplinary hearing involving
or less, but cannot agree to
testify at a disciplinary

more than five days or a

(a) (6) and N.J. Court Rules,
repregsentatives who méy
roceedings involving minor

oyees in major disciplinary

he context of a disciplinary
view an appeal of a major

as effectively a continuation of
ultimate neutral review desired
decline to restrain arbitration

compensation and travel

estify in a DOP disciplinary
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The request of the Boroug

of binding arbitration is denied.
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DATED: January 29, 1998
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